
REPUBLIC OF KENYA  

IN THE SUPREME COURT OF KENYA AT NAIROBI  

 PETITION NUMBER 4 OF 2017  

NJONJO MUE ……………………………….……………. 1ST PETITIONER  

KHELEF KHALIFA …………………………………… ...  2ND PETITIONER  

 VERSUS  

THE CHAIRPERSON OF THE  

INDEPENDENT ELECTORAL AND  
BOUNDARIES COMMISSION ……………………….. 1ST RESPONDENT  
 

INDEPENDENT ELECTORAL AND  

BOUNDARIES COMMISSION …..…………………... 2ND RESPONDENT  
 

H.E. UHURU MUIGAI KENYATTA ………………… 3RD RESPONDENT  
 

NATIONAL SUPER ALLIANCE (NASA) ….……..… 4TH RESPONDENT  
 
 

AFFIDAVIT IN SUPPORT OF THE PETITION  

I, NJONJO MUE of Post Office Box 74600-00200, Nairobi, a resident of Nairobi City County 

within the Republic of Kenya do hereby make oath and state as follows:  

1.  THAT, I am a Kenyan Citizen, voter and adult of sound mind, residing and working for gain  

in the Republic of Kenya as a legal advisor of Kenyans for Peace with Truth and Justice (KPTJ) a 

member of the Kura Yangu Sauti Yangu (KYSY), a Civil Society initiative and therefore well 

versed with the facts and circumstances relating to the Petition.  
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2. THAT Kura Yangu Sauti Yangu is a citizen-led coalition spearheaded by sixteen (16) like- 

minded civil society organizations, who have come together to proactively support Kenya’s 

preparations for the 2017 elections since the year 2015 with a view to ensuring that the country 

minimizes the risks related to dysfunctional electoral competition which the country has 

experienced in previous elections.  

 

 

3. THAT Kura Yangu Sauti Yangu comprises of the following membership; 

I. The Kenya Human Rights Commission (KHRC), (the Current Secretariat); 

 

II. The Constitution and Reforms Education Consortium (CRECO); 

III. InformAction (IFA); 

IV. The Civil Society Organizations Reference Group (CSO-RG); 

V. The Africa Center for Open Governance (AFRICOG); 

VI. The Kenyan Section of the International Commission of Jurists (ICJ Kenya); 

VII. Katiba Institute; 

VIII. The Independent Medico-Legal Unit (IMLU); 

IX. Inuka Trust; 

X. Kenyans for Peace with Truth and Justice (KPTJ); 

XI. Development through Media; 

XII. Kenya Correspondents Association ( KCA); 

XIII. Freedom House; 

 

XIV. MUHURI; 

XV. Awaaz; and 

XVI. Mazingira Institute. 
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4. THAT I am duly authorized by my Co-Petitioner to swear this Affidavit on his behalf verifying 
 

the facts relied on and in support of this Petition.  

 

 

5.  THAT save as otherwise expressly stated herein, the contents of this Affidavit are based on  

my personal knowledge acquired in the above-mentioned capacity and are true. To that extent,  

any matter in this Affidavit is based on information and/or belief, I have disclosed, the source  

and/or ground (as the case may be) of the same, and verily believe the same to be true.  

 

 

6.  THAT on 1st September 2017, the Supreme Court of Kenya in Election Petition Number 1 of  

2017 issued Orders of Invalidation and Nullification of the Election and Declaration by the 1st 

Respondent that Hon. Uhuru Muigai Kenyatta (the 3rd Respondent) had won the 8th August, 

2017 presidential election following a challenge by the 4th Respondent’s candidate, Hon. Raila 

Amolo Odinga and his running mate Hon. Stephen Kalonzo Musyoka.  

 

 

7.  THAT following the Invalidation and Nullification of the Presidential elections the Supreme  

Court further ordered the conducting of Fresh Presidential Elections within sixty (60) days as 

provided for by law.  

 

 

8.  THAT on the 1st of September 2017, the 1st Respondent issued a Statement and called on the  

Director of Public Prosecutions to investigate and prosecute any member of the commission 

found culpable of election malpractices and that the 2nd Respondent would forthwith make 

internal changes to their staff ahead of a fresh presidential election. Annexed hereto and marked as 

Exhibit “NM - A1”, is a copy of press release Dated 1st September 2017  
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9. THAT, on 1st September 2017 immediately following the decision of the Court annulling and 

nullifying the presidential elections, the 3rd Respondent addressed a public rally in Nairobi in 

which he threatened “to deal with” and “sort” the judiciary saying: “si Maraga na watu yake 

wakora wamesema uchaguzi upotee … Maraga ajue yakwamba sasa anadeal na rais 

ambaye amekalia kiti.”  

 

 

 

10.  THAT, on 2nd October 2017, the 3rd Respondent met 10,000 women supporters at State House,  

Nairobi and officially launched “Jubilee Women Brigade”. The said Jubilee Women Brigade 

were dressed in military and police uniforms, saluted and used designations and descriptions 

reserved for the military and the police.  

 

 

 

11.  THAT, on the 4th September 2017 the 1st Respondent issued a Statement conveying a decision  

by the 2nd Respondent to conduct the Fresh Presidential elections on the 17th October 2017 and 

that only two candidates shall participate Hon. Raila Odinga and the 4th Respondent. Annexed 

herewith and marked as Exhibit “NM-B1”, is a copy of the press release.  

 

 

 

12.  THAT following the nullification of the presidential election, the 1st and 2nd Respondents, on  

5th September 2017, issued a Gazette Notice - Gazette Notice No. 8751 of 2017 - in which 

they listed the 3rd Respondent and Hon. Raila Amolo Odinga as the only two candidates eligible 

to participate in a fresh presidential election notified to take place on the 17 th October 2017. 

Annexed hereto and marked as Exhibit “NM - 1”, is a copy of the Kenya Gazette Vol 

CXIXNO.130, Gazette No. 8751 Dated 5th September 2017 (Special Issue).  
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13.  THAT following public outcry and objections; and upon realisation that the KIEMS Kits could  

not be reconfigured in time for an election on 17 October 2017, the 1st Respondent changed 

the date of the election to 26 October 2017.  

 

 

14.  THAT the said Notice referred to in Paragraph Twelve (12) above inter alia provided for the  

official campaign period commencing on the 6th September 2017 and ending on the 15th 

October 2017 a cumulative official campaign period of Forty (40) days.  

 

 

15.  THAT following the said Judgment of the Supreme Court invalidating and nullifying the  

Presidential Elections, the 4th Respondent’s presidential candidate, the Hon. Raila Amolo  

Odinga and his running mate Hon. Stephen Kalonzo Musyoka sought by issuing a demand  

letter titled NASA POSITION PAPER ON IRREDUCIBLE MINIMUMS BEFORE THE  

FRESH ELECTIONS ARE HELD to the 1st and 2nd Respondents to secure various legal,  

administrative and operational reforms within the 2nd Respondent before the fresh presidential  

elections ordered by the Supreme Court is held. Annexed hereto and marked as Exhibit “NM  

- 2”, is a copy of the public notice titled NASA POSITION PAPER ON IRREDUCIBLE  

MINIMUM BEFORE THE FRESH ELECTIONS ARE HELD dated September 12, 2017.  

 

 

16.  THAT a Memo dated 5th September, 2017 written by the 1st Respondent, addressed to the  

CEO/Secretary of the 2nd Respondent, referenced IEBC/CP/CON/1/2/ VOL 1(151) SC PET 

NO 1 of 2017 RAILA ODINGA & ANOTHER VS 2 OTHERS was leaked to the public, and I 

had a chance of examining it. The said memo raised weighty concerns relating to the conduct of 

the 8th August, 2017 General Elections which inter alia include;  
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a)  An acknowledgement of the indictment by the Supreme Court of the 2nd Respondent  

 

with regard to the manner in which it conducted the annulled election;  

 

b)  Queries relating to whether the supply by Messer MFI of printing and scanning  

equipment for use in the annulled polls was done and where the equipment failed and 

the cause of such failure;  

c)  The procurement of satellite phones worth 848 Million Shillings, how and where they  

were distributed and why the equipment could not mitigate failures in transmission as 

anticipated.  

d)  The unauthorized creation by Paul Mugo and Boniface Wamae, of a user name account  

and password in the name of the 1st Respondent without his knowledge or consent and 

subsequent use of this account to undertake over 9900 transactions and a categorical 

demand forthwith action against the said officers the same day;  

e)  Demand for an explanation of the failure of why the KIEMS results transmission failed  

to transmit forms 34A from over 10,366 polling stations representing over 4,600,000  

votes;  

f)  Demand for explanation as to why 595 Polling station completely never transmitted  

 

any results.  

 

g)  Demand for an explanation why the 2nd Respondent adopted and used a porous file  

server system to transmit Forms 34B;  

 

h)  Demand for response and explanation why mapping was not conducted to address and  

mitigate lack of coverage in areas where Orange Mobile Network and Airtel Mobile  

 Network were assigned while Safaricom Mobile network had coverage in those areas.  

i) Why the KIEMS identification system failed to validate voters after identification and  

how many voters were allowed to vote by manual system and why;  
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j)   Why over 600 polling stations had had an equal number of rejected votes vis-à-vis the  

 

number of registered voters  

k)  Why the KIEMS GPRS and Geo-fencing features were switched off 3days prior to the  

 annulled voting day on the 8th August 20017  

Annexed hereto and marked as Exhibit “NM-3” is a copy of the memo dated 5th September  

2017.  

 

 

17.  THAT the 1st Respondent never publicly denied issuing the aforementioned memo referred to  

in paragraph 6 above and subsequent actions and reactions by the 1st and 2nd Respondent 

demonstrated and confirmed that the memo had actually been issued.  

 

 

18.  THAT following this, the Vice Chairperson and 4 other Commissioners of the 2nd Respondent  

issued  a  press  release  titled “CLARIFICATION  ON  ALLEGED  MEMO  FROM  THE 

COMMISSION.” In the press release, they acknowledged the existence of the memo and 

promised to review and appropriately respond to the issues raised. Annexed hereto and marked as 

Exhibit “NM-4” is a copy of the “Press Release - Clarification on alleged memo from the 

commission, dated 7th September, 2017.  

 

 

19.  THAT on 11th September 2017, the 1st Respondent issued a press release titled “IEBC  

RETREAT IN NAIVASHA.” In the release, the 1st Respondent acknowledged challenges in the  

recent past, and that the retreat had helped clarify “issues of concern.” The 1st Respondent  

finally made reference to the “memo by the Chairman to the CEO,” saying that it had been  

resolved to review the responses by the secretariat and communicate the same to the public.  
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Annexed hereto and marked as Exhibit “NM-5” is a copy of the “Press Release - IEBC  

 

RETREAT IN NAIVASHA, dated 11th September, 2017.  

 

 

 

 

20.  THAT the CEO of the 2nd Respondent never responded to the “Memo” and if he did, the same  

was never made public which, had it been done, may have served to build public confidence in 

the ability of the 2nd Respondent to conduct free, fair and credible elections.  

 

 

21.  THAT the 4th Respondent’s candidate, the Hon. Raila Amolo Odinga and his running mate  

Hon. Stephen Kalonzo Musyoka delivered a jointly signed letter dated 10th October 2017 and 

served on the same date on the 2nd Respondent indicating their decision to withdraw from the 

fresh Presidential Election owing to the failure by the 2nd Respondent to implement a raft of 

reforms as demanded earlier. Annexed hereto and marked as Exhibit “NM - 6”, is a copy of 

the withdrawal letter Dated 10th October 2017.  

 

 

22.  THAT following the service and receipt of the withdrawal letter, the 2nd Respondent issued a  

press release dated 11th October 2017 titled, “Press statement on the forthcoming presidential  

election.” In the statement, the 2nd Respondent acknowledged the withdrawal of the 4th  

Respondent presidential candidate, the Hon. Raila Amolo Odinga and his running mate Hon.  

Stephen Kalonzo Musyoka. Annexed hereto and marked as Exhibit “NM - 7”, is a copy of the  

Press statement on the forthcoming presidential election, by 2nd Respondent dated 10th  

October 2017.  

 

 

23.  THAT although the 2nd Respondent cites the legal requirement to have Form 24A filled by a  

candidate as proof of withdrawal, several public utterances by the 1st Respondent made  
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reference to and acknowledged unequivocally that 4th Respondent presidential candidate, the  

Hon. Raila Amolo Odinga and his running mate Hon. Stephen Kalonzo Musyoka had 

withdrawn.  

 

 

24.  THAT the Thirdway Alliance candidate in the annulled and nullified election of August 2017  

Dr. Ekuru Aukot successfully petitioned the High Court complaining of the failure of the 1 st  

and 2nd Respondent to include him as a candidate in the fresh elections. This culminated to an  

order by the High Court on October 11, 2017 for his inclusion in the fresh presidential election.  

 

 

 

25.  THAT following the High Court Order the 1st and 2nd Respondents on October 13, 2017,  

decided to include all the presidential candidates that had participated in the August 8, 2017  

presidential election by issuing an addendum modifying the Gazette Notice 8751 of 2017, Vol.  

CXIX-No.130 thereby including five (5) other candidates and omitting one Mr. Shakhalaga  

Kwa Jirongo for being constitutionally disqualified. Annexed hereto and marked as Exhibit  

“NM - 8”, is a copy of the Kenya Gazette Vol CXIX- NO.153, Gazette No. 10152 Dated 13th  

October 2017 (Special Issue)  

 

 

 

26.  THAT as State Officers, the 1st and officers of the 2nd Respondents and all Commissioners of  

the 2nd Respondent together with the 3rd Respondent are obligated to exercise authority in a 

manner consistent with the purposes of and objects of the Constitution, that demonstrates 

respect for the people, brings honour to the nation and dignity to their offices and promotes 

public confidence in the integrity of their offices.  
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27.   THAT as State Officers, the 2nd Respondent and all Commissioners of the 1st Respondent  

together with the 3rd Respondent are required to ensure that their decisions are not influenced by 

favoritism, improper motives or corrupt practices and must render selfless service based solely 

on the public interest demonstrated by honesty in the execution of public duties and the 

declaration of any personal interest that may conflict with public duties.  

 

 

 

28.  THAT I am advised in relation to the Notification for withdrawal referred to in paragraph 21  

 

above, by my advocates on record which advice I verily believe to be true that;  

A.  The 1st and 2nd Respondents action to disregard the withdrawal and/or abandonment  

of candidature of 4th Respondent presidential candidate, the Hon. Raila Amolo Odinga 

and his running mate Hon. Stephen Kalonzo Musyoka were illegal and arbitrary,  

B.  The1st and 2nd Respondents action to disregard the withdrawal and/or abandonment  

of candidature of 4th Respondent presidential candidate disregarded the unique and  

special constitutional construct and place of political parties in Kenya’s democracy  

thereby depriving an opportunity to the 4th Respondent to replace a candidate in an  

impending election.  

C.  The 1st and 2nd Respondent’s action ignored the fact that the 4th Respondent was not  

only a coalition of a number of political parties representing a significant diversity of  

voters but also a distinct entity from its candidates thus entitled to separate audience.  

D.  That the notice (with all subsequent Corrigenda) created an official campaign period of  

Forty (40) days lapsing on the 15th of October 2017 clearly depriving most of the 

candidates an opportunity to campaign.  
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E.  That the 1st and 2nd Respondents action were manifestly discriminatory of the five (5)  

added candidates in that they were technically entitled to only two (2) days of official 

campaign period.  

F.  That the omission of one candidate from the Gazette Notice and subsequent inclusion  

in the ballot paper manifestly offended the law and deprived the candidate an 

opportunity to campaign while depriving the Kenyan voters the critical knowledge to 

enable them exercise their choice in relation to this candidate.  

G.  That the import, spirit and letter of the procedural and legal requirement upon the  

Respondents to issue a notice of an election serves notice to the voters to exercise  

their sovereign will while ushering an official campaign period with consequential  

legal effects.  

 

 

29.  THAT I am advised by my advocate on record which advice I verily believe to be true that,  

the withdrawal and/or abandonment of candidature by the 4th Respondent candidate, Hon Raila  

Odinga and his running mate Hon. Stephen Kalonzo Musyoka on the 10th October 2017, ought  

to have triggered the vacation of the Fresh Presidential Election date of 26th October 2017 by  

operation of law.  

 

 

30.  THAT the 4th Respondent publicly opposed the conduct of the fresh presidential election by  

releasing a Press Release DATED 10th October 2017, Entitled “NATIONAL SUPER  

ALLIANCE COALITION STATEMENT ON WITHDRAWAL OF THE CANDIDATURE  

RT. HON RAILA ODINGA AND H.E STEPHEN KALONZO MUSYOKA IN THE  

PRESIDENTIAL ELECTION SCHEDULED FOR THE 26TH OCTOBER 2017” urging all  

their supporters not to participates and cited reasons thereof to include the inability by the 2nd  
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Respondent to implement measures aimed at restoring public confidence. Annexed hereto and  

marked as Exhibit “NM - 9”, is a copy of the NASA PRESS RELEASE dated 10th October  

2017.  

31.  THAT on the 9th October 2017 vide Internal Memo Ref: IEBC/RA/01/2017, titled, Re:  

Planning for the Fresh Presidential Election, by the 2nd Respondent’s Commissioner Dr.  

Roslyn Akombe to the 1st Respondent raises critical peek preview of internal constrains  

affecting the 2nd Respondent to conduct an election that fully satisfies the legal and  

constitutional threshold and in strict compliance of the Court Order of the 1st September 2017.  

Annexed hereto and marked as Exhibit “NM - 10”, is a copy of the Internal Memo Ref:  

IEBC/RA/01/2017,   titled,   Re:   Planning   for   the   Fresh   Presidential   Election,   by  

Commissioner Dr. Roslyn Akombe to the 1st Respondent dated 9th October 2017.  

 

 

32.  THAT I am advised by my advocate on record which advice I verily believe to be true, that  

the Memo by Commissioner Dr. Roslyn Akombe referred to in paragraph 31 above apparently 

reveals and discloses a myriad of inherent disorganization and external interference including; 

a) Brazen contravention of Article 81(e), ii, iii, iv and of the Constitution.  

b)  Existence of active sabotage and frustrations of the “Fresh Presidential Elections  

Implementation Team” thereby jeopardizing the 2nd Respondent’s ability and capacity to 

conduct a free, fair and credible elections;  

c)  Existence within the 2nd Respondent of active decision-making and reversal of critical  

decisions in secrecy by four unnamed commissioners further hampering preparations. d) 

Death threats to her and members of her family with active intimidation by political  

 actors intended to force her to resign.  
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e)  That a commissioner of the 2nd Respondent physically threatened her on the 18th  

 

September 2017 plenary meeting in the boardroom.  

 

f)  That the 2nd Respondent appeared unable to take administrative action against its errant  

staff members whose actions contributed to the invalidation and nullification of the  

 presidential elections and monetary loss running into billions of Kenya shillings.  

 g) That despite approving the Audit of the ICT system used in August Elections, the same  

was not undertaken;  

 

h)  That despite approving the conducting of the quality assurance of the ICT system to be  

used in 26th October 2017 Elections, the same was not undertaken; and  

 

i)  There existed active machinations to delay and or stall measures aimed at restoring public  

confidence as had happened on the 28th and 29th August 2017 following the Orders by 

the Supreme Court relating to opening up of the Servers;  

j)  That in as much as the 2nd Respondent might have been technically, logistically and  

operationally prepared for the Fresh Elections the elections are more that logistics and 

operations and that political environment and confidence by Kenyans is key.  

 

 

 

33.  THAT on 12th October 2017, the 2nd Respondent by way of Gazette notice no. 9977 (Vol.  

CXIX) published a list of appointed Constituency Returning Officers and Deputy Constituency 

Returning Officers. Annexed hereto and marked as Exhibit “NM - 11”, is a copy of Gazette 

Notice No. 9977 published by the 2nd Respondent on 12th October, 2017.  

 

 

34.  THAT, I am advised by my advocate on record which advice I verily believe to be true, that  

the aforesaid publication of a list of appointed Constituency Returning Officers and Deputy  

Constituency Returning Officers without reference to political parties and independent  
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candidates further demonstrates the 1st and 2nd Respondents’ pedestrian attitude and failure to  

 

abide by the law and that;  

 

a)  Regulation 3 (2) of the Elections (General) Regulations, 2012 requires the Respondent  

herein, prior to its appointment of the Constituency returning officers and other staff to 

provide the list of the persons proposed for appointment to political parties and 

independent candidates to enable the said political parties and independent candidates to 

make representations;  

b)  the purpose of providing the list of persons proposed for appointment is to enable  

political parties and independent candidates to make representations on the persons 

provided in the list in line with Regulation 3(1);  

c)  the 1st and 2nd Respondents never made any communication forwarding a list of persons  

proposed for appointment as Constituency returning officers and deputy constituency 

returning officers to the political parties and thereby seeking any representations from 

any political party;  

d)  It is necessary and essential that for a person to exercise the functions, powers and  

mandate of a returning officer in any election, the person must be formally appointed  

in a manner consistent with the Constitution and the Elections (General) Regulations,  

2012;  

e)  Under Article 259 of the Constitution, if a function or power is to be exercised on the  

advice, or recommendation, with the approval or consent of, or on consultation, with  

another person, the function may be performed or the power exercised, only on that  

advice, recommendation, with that approval or consent, or after that consultation.  
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35.  THAT on the 14th of October 2017, vide an internal memo titled “REVISED RESULTS  

TRANSMISSION WORKFLOW” REF: IEBC/CEO/10/2017, by the CEO/ Secretary of 

the 2nd Respondent Mr. Ezra Chiloba to the Directors, Managers, CEMS and CEC’S the 2nd 

Respondent makes surprising unilateral Resolutions that relate to the conduct of the Fresh 

Presidential elections which includes that;  

a)  The Results Transmission System (RTS) will not be reconfigured to accommodate all  

candidates except the 3rd Respondent and 4th Respondent Candidate owing to time 

constraints;  

b)  The RTS text Result shall not be taken into account since the system is only configured  

 

for two candidates; AND  

c)  Since the system shall only relate to two candidate the Presiding Officers (PO’s) should  

be trained to ensure the text information relating to the two candidates is entered and 

types as (0) ZERO!.  

Annexed hereto and marked as Exhibit “NM - 12”, is a copy of internal memo titled 

“REVISED RESULTS TRANSMISSION WORKFLOW” REF: IEBC/CEO/10/2017 by the 

2nd Respondent DATED 14th October, 2017.  

 

 

36.  THAT on 16th October, 2017 by way of a memo to the 1st Respondent titled “STATUS OF  

PREPARATIONS FOR THE FRESH PRESIDENTIAL ELECTION”, the then 2nd  

Respondent’s Commissioner Dr. Roselyn Akombe raised concerns regarding the security of  

the 2nd Respondent’s staff in Migori, Homa bay, Siaya and Kisumu. The memo included a  

report on a visit to the said Counties.  Annexed hereto and marked as Exhibit “NM - 13”, is a  

copy of the Memo published by former Commissioner Dr. Roselyn Akombe, on 16th October.  

2017.  
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37.  THAT  on  15th  October 2017  Dr.  Roslyn  Akombe  who  was  the 2nd  Respondent’s  

Commissioner prepared a Report of her visit to Nairobi, Siaya and Homa Bay County 

concerning the state of preparedness and the escalating insecurity especially in Siaya, including 

the concerns that the 2nd Respondent’s staff had relating to the preparations and conduct of the 

fresh election. Some of the concerns included:  

(i)  the decision of the 2nd Respondent’s insistence of retaining Hon. Raila  

Odinga on the ballot even when he had withdrawn.  

 

(ii)  they were concerned about the 2nd Respondent’s secretariat officials  

adversely mentioned by political actors.  

 

(iii)  the quality of the 2nd Respondent’s lawyers given the high incedences of the  

 

loss of legal causes by the 2nd Respondent.  

(iv)  several returning officers requested to be moved from their current location  

 

and be replaced by ROs from the county.  

(v)  the staff also noted that the training on KIEMS had been delayed to the 14th  

October because they could not access the material from the various 

location during the protests.  

(vi)  that protestors would storm the venues of training or even attack trainers  

 

and that SETS and trainees would not turn up for training.  

(vii)  observations were made that effective training on both the Forms and  

KIEMS may not be possible risking the same mistakes witnessed in the 

annulled elections.  
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(viii)  further observations were made of refusal by vendors to render services and  

how the materials would be transported to the polling stations. They noted 

that some vendors had inflated the prices by up to 100%.  

(ix)  of significance was the security of staff and voters.  

 

(x)  they feared that polling stations may not open at all or no voters would turn  

up. Annexed hereto and marked as Exhibit “NM-A13” is the “Report of  

Visit to Nairobi, Kisumu, Siaya and Homa Bay Counties” dated 15th  

October 2017.  

 

 

38.  THAT on the 17th October 2017 vide a press statement the 2nd Respondent’s Commissioner,  

Dr. Roselyn Akombe, abruptly tendered her resignation citing various reasons. Annexed hereto 

and marked as Exhibit “NM - 14”, is a copy of the press Release by Commissioner Dr. 

Roslyn Akombe Dated 17th October 2017)  

 

 

 

39.  THAT I am advised by my Advocate on record which advice I verily believe to be true, that  

the resignation of Commissioner Dr. Roslyn Akombe, was occasioned by serious issues she  

raised that apparently indicated the eminent risk that the scheduled fresh presidential election  

would not satisfy the legal and constitutional standard of conducting elections including that;  

a)  Her resignation was occasioned by lack of operational and administrative independence  

 of the Commission and amongst the Commissioners.  

b)  There being extreme security concerns amongst the 2nd Respondent’s Commissioners  

 and staff thereby hampering their ability to discharge their duty effectively;  
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c)  There being last minute instructions to the 2nd Respondent staff on changes in  

technology and electronic transmission of results that may adversely affect compliance 

with the Court Order;  

d)  There being ongoing intimidation upon the 2nd Respondent Commissioners by Political  

 

actors and protestors;  

e)  There being Senior Secretariat staff and Commissioners of the 2nd Respondents serving  

 

partisan political interests; and  

 

f)  The 2nd Respondent receiving skewed legal advice that served and serves partisan  

political interests.  

 

 

 

40.  THAT on October 18, 2017 the 2nd Respondent’s Commissioner, Prof. Abdi Guliye  notified  

the public in an interview of the 2nd Respondent having included the name of Mr. Shakhalaga  

Kwa Jirongo on the ballot papers being printed despite him not having been gazzetted. Annexed  

hereto and marked as Exhibit “NM - 15”, is a copy of the e-Daily Nation Newspaper Dated  

23rd  October 2017)  

 

 

 

41.  THAT I am advised by my advocate on record which advice I verily believe to be true:  

a)  That the then omission of one candidate from the Gazette Notice and subsequent  

 inclusion in the ballot paper manifestly offended the law and deprived the candidate an  

opportunity to campaign while depriving the Kenyan voters the critical knowledge to 

enable them exercise their choice in relation to this candidate.  

b)  That the then omission of one candidate from the Gazette Notice fatally compromised  

 the fresh presidential elections.  
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42.  THAT I learned from the 1st Respondent’s own admission in his “address on the status of  

 

preparedness for the election” on 18th October 2017 that;  

a)  The country faced a dilemma between the status of operational preparedness and the  

 

prevailing political environment that is not conducive for a credible election;  

b)  The dilemma of risking disenfranchising more than six (6) million voters of a leading  

 

candidate that withdrew from the race and consequential crisis;  

 

c)  The constant frustration and opposition by commissioners in his quest to make critical  

changes;  

 

d)  His inability to guarantee a free fair and credible elections;  

e)  The continued interference of the “Fresh Presidential Elections Implementation  

Team” overseeing the management of the scheduled elections by key secretariat staff; 

f) The continued political interference, intimidation, threats and pressure of the  

 Commissioners and staff of the 2nd Respondent;  

g)  A polarized and divided 2nd Respondent accepting legal opinion(s) that serve partisan  

interests and are not grounded in the Constitution or the law;  

 

h)  The need for national political dialogue to restore the dignity, genuine independence  

and respect of the 2nd Respondent as a prerequisite of guaranteeing non-partisanship,  

 independence and ability to deliver a free, fair and credible elections;  

 Annexed hereto and marked as Exhibit “NM - 16”, is a copy of the press release dated 18th 

October 2017, titled “address on the status of preparedness for the election”  

 

 

43.  THAT I am advised by my advocates on record which advice I verily believe to be true, that;  
 
 
 
 

19  



a)  Article 4 of the Constitution establishes a Republican System of governance, which is  

founded on the sovereignty of the people and under which the conduct of periodic elections is 

one of the mechanisms by which the people delegate their sovereign power to their 

representatives;  

b)  The Role and place of multiple political parties and their involvement in electoral contest is  

a constitutional predicate that should always be fostered in any democracy irrespective of 

actions by its individual members;  

 

c)  Article 12(1)(a) affirms the entitlement of a citizen and notes at the relevant parts that  

12. (1) Every citizen is entitled to-- 

(a) the rights, privileges and benefits of citizenship, subject to the limits provided or 

permitted by this Constitution.  

 

d)  Article 38 of the Constitution sets out the mechanism and framework by which the sovereign  

people of Kenya exercise their sovereign will under Article 1 and 4 of the Constitution. 

Article 38 provides that,  

(a)  “Every citizen is free to make political choices, which includes the right—  

a.  to form, or participate in forming, a political party;  

b.  to participate in the activities of, or recruit members for, a  

 political party; or  

c.  to campaign for a political party or cause.  

 

(b)  Every citizen has the right to free, fair and regular elections based on universal  

suffrage and the free expression of the will of the electors for—  

a.  any elective public body or office established under this  

 Constitution; or  
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b.  any office of any political party of which the citizen is a  

 

member.  

 

(c)  Every adult citizen has the right, without unreasonable restrictions—  

a.  to be registered as a voter;  

 

b.  to vote by secret ballot in any election or referendum; and  

c.  to be a candidate for public office, or office within a political  

 party of which the citizen is a member and, if elected, to hold  

office.”  

e)  The 2nd Respondent is an institution established under the Constitution by the Kenyan  

people in exercise of their sovereign will in accordance with Articles 1, 4 and 38 of the 

Constitution;  

f)  “The 2nd Respondent is responsible for conducting or supervising referenda and elections to  

any elective body or office established by this Constitution, and any other elections as 

prescribed by an Act of Parliament  

g)  The sole and only purpose for which the 2nd Respondent was established by the people of  

Kenya was to give effect to the sovereignty and the exercise of the sovereign will of the 

people of Kenya;  

h)  Political parties are the bedrock of Kenyan democracy and they are bound by Article 91(1)(f)  

- (h);  

 

i)  The Constitution delegates to the Courts the sovereign power of the people to adjudicate over  

all legal disputes, ensure justice is done to all and to protect and promote the purpose and 

principles of the Constitution;  
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j)  Under Article 38 of the Constitution Kenyan citizens have a right to make political choices,  

right to free, fair and regular elections and the right to be a candidate for public office and, if 

elected, to hold office.  

k)  Under Article 88 of the Constitution the 2nd Respondent is established with responsibility for  

conducting or supervising referenda and elections to any elective body or office established  

 by the Constitution and any other elections as prescribed by an Act of Parliament.  

 l) The 2nd Respondent has not exercised its powers or performed its functions in accordance  

with this Constitution and national legislation.  

m)  The 2nd Respondent is one of the independent commissions under Articles 248 of the  

 Constitution and therefore Articles 249(1) and (2) that provides the objects of the  

commissions and the independent offices are to, protect the sovereignty of the people; secure 

the observance by all State organs of democratic values and principles; and promote 

constitutionalism.  

n)  That in this instance the Respondents offended the objects of article 248;  

 

44.  THAT the 1st and 2nd Respondents proceeded with preparation of the Fresh presidential  

elections amid shocking internal strife, with the 1st Respondent and a resigned commissioner of 

the 2nd Respondent publicly but separately indicating the inability of both the 1 st and 2nd 

Respondent to guarantee and conduct, a free fair and credible fresh presidential election in 

compliance of the Court Order.  

45.  THAT on 23rd October 2017, the firm OT-Morpho by way of a press release titled, “DETAILS  

ON    THE    UP-COMING    KENYAN    PRESIDENTIAL    ELECTION    RESULT  

TRANSMISSION SYSTEM (RTS) AND PROCESS”, raised concern regarding the sudden  

increase of presidential candidates from 2 to 8 significantly impacted the process of generation  

of new software for the KIEMS kits, an update of 45,000 KIEMS kits and a generation of a  
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new configuration of the RTS system to include the new list of candidates. The firm pointed  

out that the kits would not be ready by 26th October, 2017. Annexed hereto and marked as 

Exhibit “NM - 17”, is a copy of the press release titled “Details On The Up-Coming Kenyan 

Presidential Election Result Transmission System (RTS) And Process” by OT-MORPHO 

dated 23rd October, 2017.  

 

 

 

46.  THAT by the time the OT-Morpho made the said press release referred to in paragraph 28  

above, it was clear that the 2nd Respondent had issued instructions concerning all the 8  

presidential candidates, Mr. Shakhalaga Kwa Jirongo was still constitutionally barred from  

participating in the Fresh Elections and further he had not been gazetted as a candidate.  

 

 

 

47.  THAT on 24th October, 2017, following realization that the 1st and 2nd Respondents were keen  

to conduct the Fresh presidential election amidst a poisoned environment of extreme  

polarization, ongoing mass protests, security threats of disruptions, environment of prevalence  

of violence and heavy handed police response in restoration of law and order, three members  

of Kura Yangu Sauti Yangu (KYSY) the 2nd Petitioner (herein), Mr. Samwel Mohochi and Mr.  

Gacheke Gachihi, urgently moved the Supreme Court under Certificate of Urgency in Supreme  

Court Petition Number 17 of 2017 seeking injunctive orders to forestall the ill prepared fresh  

presidential elections..  

 

 

48.  THAT the said Petition Number 17 of 2017 currently pending before Court sought to defuse  

the possibility of the Fresh Presidential Election being conducted in an  unconducive  

environment and a manner that may not fully satisfy the Court Order thereby exposing the  

entire nation to a political quagmire, legitimacy question on the outcome and security risk.  
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49.  THAT the said Petition Number 17 of 2017 was certified as urgent and the matter fixed for  

 

hearing the next day with requisite directions.  

 

 

50.  THAT on 24th October 2017, the Acting Cabinet Secretary for Interior and Co-ordination of  

National Government vide Gazette Notice No. 10561 declared Wednesday, 25th October, 2017 to 

be a public holiday. Annexed hereto and marked as Exhibit “NM - 18”, is a copy the Gazette 

Notice No. 10561 published by the Acting Cabinet Secretary for Interior and Co-ordination of 

National Government dated 24th October 2017 94.  

 

 

51.  THAT The 3rd Respondent and his CS Interior have misused their positions to interfere with  

the mechanism set under the Constitution for judicial determination to frustrate the hearing of  

several cases filed to challenge the fresh election in further contravention of the provisions of  

Articles 73 and 81(e)(iii) and (v) of the Constitution of Kenya thereby hindering a free and fair  

election.  

 

 

52.  THAT  The  events  highlighted  below  demonstrate  underhand  dealings  and  tactics  to  

circumvent the process of administration of justice by State actors and give a clear perception of 

intermeddling and the overweening influence of partisan interests/state actors:  

 

 

53.  THAT, I am advised by my advocates on record which advice I verily believe to be true, that;  

a)  In the history of Kenyan elections since independence no public holiday has been  

 declared a day prior to enable voters to travel and vote;  
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b)  The action by the Cabinet secretary immediately after the filing of petition number 17 of  

2017 before the Supreme Court and scheduled judgements and rulings before various  

Courts touch on the Fresh Election would lead to a rational conclusion that the Executive  

was interested in ensuring Courts do not sit to administer any justice relating to the  

impending election;  

c)  The executive reaction which appearing innocent depicted the extreme interest in  

 

ensuring the Elections are conducted irrespective of any concerns.  

 

 

 

 

54.  THAT the Hon. Chief Justice and President of the Supreme Court of Kenya on the same day  

the 24th October 2017 wrote a letter addressed to the Principal Judge authorizing court sittings  

on 25th October 2017 to enable the hearing of certain matters related to the Presidential  

Elections.  

 

 

 

55.  THAT on the 25th October 2017, the Supreme Court of Kenya unexpectedly failed to raise  

quorum to hear the Petition number 17 of 2017 that sought the postponement of the Presidential 

Elections. Only two judges were available for the hearing. The Court apologetically cited a 

number of reasons including the fact that the Deputy Chief Justice’s body guard had the night 

before been reported to have been shot by an unknown assailant.  

 

 

 

56.  THAT the 1st and 2nd Respondents in total disregard of internal advice and of the prevailing  

circumstances, proceeded to conduct the elections on the 26th October 2017 leading to a  

significant number voters across the political parties divide in the entire country being  

disenfranchised, owing to the lack of confidence in the 2nd Respondent’s ability to conduct free  
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and fair election, a view I subscribe to; the 4th Respondent’s call for boycott; and consequent  

police response in certain areas where violent protest and disruptions occurred, thereby failing 

to satisfy the minimum legal and constitutional threshold.  

 

 

 

57.  THAT the 1st and 2nd Respondents’ decision to proceed to conduct the elections on the 26 th  

 

October 2017 has plunged into a further constitutional and general security crisis.  

 

 

58.  THAT on the 27th October 2017 the 1st Respondent in “THE CHAIRMAN’S ADDRESS ON  

 

THE STATUS OF THE FRESH PRESIDENTIAL ELECTION” confirmed that;  

 

 

a)  The 2nd Respondent deployed staff to conduct the Election amidts threats intimidation  

 

and unexplained risks.  

b)  Some of the 2nd Respondent’s staff were hijacked, tortured, robbed and the thir houses  

 

burgled.  

 

c)  Others were violently prevented from accessing polling station and others have gone  

into hiding. Some have had to seek refuge in police stations.  

 

d) There has been loss of lives in the conduct of the exercise 

e) THAT  the  1st  Respondent  Proceeded  to  reschedule  voting  indefinitely  in 27 

constituencies from the 28th October 2017.  

 

Annexed hereto and marked as Exhibit “NM - A18”, is a copy the Chairman’s Adrress on 

status of Election Dated dated 27th October 2017 .  

 

 

59.  THAT I am aware the 3rd Respondent’s Jubilee Party currently with a majority in both houses  

of PARLIAMENT, was unhappy with the invalidation of the Presidential election and thereby  

embarked on some legislative amendments to election laws as a way of countering and  
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responding to the 4th Respondent’s Demands for reforms prior to the Fresh Presidential  

 

Elections.  

 

 

60.  THAT the National Assembly published The Election Offences (Amendment) Bill, 2017 and  

the Election Laws (Amendment) Bill 2017. These were published in the Kenya Gazette 

Supplement No. 147 and 148 as Bills No. 38 and 39 respectively. Annexed hereto and marked 

as Exhibit “NM - 19”, are copies of the Bills.  

 

 

61.  THAT on September 28, 2017 Parliament resolved to reduce the publication time for the two  

bills from 14 days to 1 day and the Bills were read for the first time and committed to the Joint 

Committee of Parliament to facilitate public participation. Public participation was held 

between 3rd to the 5th of October 2017 a period of only Two (2) days.  

 

 

62.  THAT  on  October  12,  2017,  Parliament  in  record  time  enacted  the  Election  Laws  

 

(Amendment) Act and transmitted it to the President for assent.  

 

 

 

63.  THAT on the 30th October 2017 the 3rd Respondent during his acceptance speech following  

his Declaration as President-Elect, he stated that “he did not sign the Elections Law Amendment 

Bill because he listened to the voices that were urging that Law must be founded on reasoned 

national consensus”.  

Annexed hereto and marked as Exhibit “NM - A19”, is a copy the Presidential acceptance 

speech by the 3RD Respondent during the announcement of the October 26th Fresh  

Presidential Elections Results  
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64.  THAT I have diligently searched records to access and obtain the amendment Act gazetted to  

no avail. There is a public report confirming that gazettment took place on 28th October 2017 

two days after the Fresh Presidential Election.  

 

 

65.  THAT I am of the belief that the said amendments were designed to minimize and circumvent  

the full import and the reach of the Supreme Court’s decision of 1st September 2017. The haste 

with which the said amendments were enacted and the disregard of critical voices including 

the 2nd Respondent, civil society, faith based groups, dissenting political actors and election 

observer missions catalyzed heightened tensions and voter polarization in the period leading up 

to the Fresh Presidential Elections on 26th October 2017.  

 

 

66.  THAT despite consistent urging by diverse segments of society including, civil society, faith  

based groups, business community and well-wishing Kenyans that it was not ideal to proceed  

with the scheduled elections until there was dialogue by the 3rd  Respondent and his party with  

the 4th  Respondent and its withdrawn Candidate all efforts collapsed and thus the election  

proceeded.  

 

 

67.  THAT the conduct fresh elections proceeded under the supervision and control of the 1st and  

2nd Respondents amidst riots and violent demonstrations by perceived supporters of the 4 th  

Respondent within western Kenya counties, Mombasa county and select constituencies in  

Nairobi and thus marked one of the lowest voter turnout in Kenya’s recent election history.  

 

 

68.  THAT owing to intense violence by rioters and security officers in Kibra Constituency two  

(2) polling centers KIBRA 1390 SARANGOMBE 023 KAG OLYMPIC EDUCATIONAL  

CENTER with 3158 registered voters  and  KIBRA 1390 SARANGOMBE 024 KIBERA PAG  
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CHURCH SCHOOL with 3,588 registered voters were relocated without notice as voting was  

ongoing, making it more difficult for voters to either know the new polling location and also 

access the polling centers to cast their votes, effectively disenfranchising about 6,744 Voters 

and only two (2) voters managed to vote. Annexed hereto and marked as Exhibit “NM - 20”, 

are copies of all Form 34A’s in the two respective poling centers.  

 

 

 

69.  THAT owing to insecurity in select counties of Siaya, Homa Bay, Kisumu and Migori the 1st  

and 2nd Respondents postponed the voting exercise on the 26th October 2017 to the 28th October 

2017 and subsequently cancelled the exercise all together.  

 

 

 

70.  THAT, the fresh presidential election on the 26th October 2017 was cancelled disenfranchising  

 

millions of voters those who were willing to vote in the following 27 constituencies;  
 

 

1. Alego Usonga; 10. Karachuonyo 19. Nyakach 

2. Awendo; 11. Kasipul 20. Nyando 

3. Bondo; 12. Kisumu Central 21. Nyatike 

4. Gem; 13. Kisumu East 22. Rangwe 

5. Ugenya 14. Kisumu west 23. Rarieda 

6. Homa Bay Town 15. Muhoroni 24. Rongo 

7. Kabondo Kasipul 16. Ndhiwa 25. Suba north 

8. Suba South 17. Suna East 26. Suna West 

9. Ugunja 18. Uriri 27. Seme 
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71.  THAT, I am advised by my advocate on record which advice I verily believe to be true that;  

 

 

a)  the transfer of polling centers during voting without notice was illegal, irregular and thus  

deprived voters their right to vote;  

 

b)  that the unilateral and arbitrary cancellation of the elections in Migori, Kisumu, Siaya  

 

and Homa bay despite formal assurance was made deliberately.  

c)  The failure to conduct any nominations of presidential candidates in accordance with the  

Constitution and the Law; ergo the 3rd Respondent was not validly, procedurally and/or 

lawfully nominated as a presidential candidate  

d)  The election conducted by the 1st and 2nd Respondents on 26 October 2017 failed to  

meet the general principle stipulated under Article 81(d) of the Constitution of Kenya of  

 universal suffrage based on the aspiration for fair representation and equality of vote.  e) 

The election conducted by the 1st and 2nd Respondents on 26 October 2017 failed to meet  

the general principles stipulated under Article 81(e) of the Constitution of Kenya of a  

 free and fair election, free from violence, intimidation, improper influence or corruption;  

f) The fresh Election was not administered in an impartial, neutral, efficient, accurate and  

accountable manner.  

 

g)  The 1st and 2nd Respondents spectacularly failed to exercise independence while  

conducting the fresh president election.  

 

h)  The election was presided over by officials who had been illegally and unlawfully  

 

appointed.  
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72.  THAT I am advised by my advocate on record which advice I verily believe to be true that in  

The Matter of the Principle of Gender Representation in the National Assembly and the 

Senate, Advisory Opinion No. 2 of 2012 the Supreme Court held that;  

a)  A Presidential election, much like other elected-assembly elections, is not lodged in  

 a single event; it is, in effect, a process set in a plurality of stages;. …  

b)  The Supreme Court was intended to adjudicate upon all such disputes as would  

 arise from the Presidential election; and  

c)  The Decision of the Court including obiter dicta has a binding effect.  

 

 

 

 

 

73.  THAT, Following are the RESULTS declared on 30 October 2017 by the 1st and 2nd  

 

Respondents after the 26 October 2017 presidential election and as recorded in Form 34C:  

 

 

Name of Candidate Votes Garnered 

UHURU MUIGAI KENYATTA: 7,483,894 

RAILA AMOLLO ODINGA: 73,228 

EKURU AUKOT: 21,333 

ABDUBA DIDA: 14,107 

CYRUS JIRONGO: 3,832 

JAPETH KALUYU: 8,261 

MICHAEL WAINAINA: 6,007 

JOSEPH NYAGAH: 5,554 

TOTAL VOTES CAST: 7,616,217 

SPOILT VOTES: *** 

TOTAL NUMBER OF REGISTERED VOTERS 19,611,433 

VOTER TURNOUT: 38.8% 

Annexed hereto and marked as Exhibit “NM - 21”, is the Gazette Notice declaring the 3rd 

Respondent president-elect.  
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74. THAT 1ST Respondent has religiously maintained inconsistency, confusion, assuring Kenyan  

 voters lack of factual information relating to voter turnout, total valid votes cast and general  

communication relating to the preparation and execution of the Fresh presidential election and  

the twitter communication has been most profound in creating the chaos. Annexed here with and  

marked as “Exhibit NM-A22” are extracts of the 1st Respondent twits on his twitter handle.  

75. THAT upon keen scrutiny of the Form 34C referred it emerged that no discrepancies were noted  

 upon verification and that a significant number in the hundreds of polling station has Nil return  

without any explanation whatsoever. Annexed hereto and marked as Exhibit “NM - 22”, is the the 

copy of Form 34C Dated 30th October 2017.  

76.   THAT, I have requested Perpetua Adar, James Gondi, Billy Atudo Ayodo and John Paul  

 Obonyo all of whom have specific knowledge and information supporting this petition to swear  

affidavits in support and of averments which I am privy to and associate fully therewith.  

 

 

 

77.   THAT, I swear this Affidavit in support of this Petition and all prayers sought therein.  

78.   THAT save for information from my advocate on record, everything herein stated is true to  

 the best of my knowledge, information and belief.  

 

 

SWORN AT NAIROBI  

By the said ] 

NJONJO MUE ] ___________________________________ 
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On this ______day of NOVEMBER 2017 ] (Deponent) 

]  

BEFORE ME ] 

]  

]  

]  

COMMISSIONER FOR OATHS ] 

 

 

DRAWN & FILED BY: 

SOWETO & COMPANY 

ADVOCATES  
P.O. BOX 44287-00100  

BIBLICA, 1ST FLOOR  

OPP. KNEC, CALEDONIA 

NAIROBI, KENYA  

isc@sca.co.ke  

 

 

 

 

COPIES TO BE SERVED UPON:  

 

1.  THE CHAIRPERSON,  

INDEPENDENT ELECTORAL AND 

BOUNDARIES COMMISSION  

ANNIVERSARY TOWERS  

6TH FLOOR, UNIVERSITY WAY  

P. O. BOX 45371 - 00100  

NAIROBI  

 

2.  INDEPENDENT ELECTORAL AND  

BOUNDARIES COMMISSION  

ANNIVERSARY TOWERS  

6TH FLOOR, UNIVERSITY WAY  

P. O. BOX 45371 - 00100  

NAIROBI  
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3. HON. UHURU KENYATTA 

HARAMBEE HOUSE  

NAIROBI  

 

4.  THE NASA COALITION  

NASA SECRETARIAT  

NAIROBI  
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