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REPUBLIC OF KENYA 

IN THE HIGH COURT OF KENYA AT NAIROBI 

JUDICIAL REVIEW DIVISION 

MILIMANI LAW COURTS 

MISCELLANEOUS APPLICATION NO.                   OF 2017 

 

 

REPUBLIC      APPLICANT 

AND 

FAZUL MAHAMED       1
ST

 RESPONDENT 

NGOS COORDINATION BOARD   2
ND

 RESPONDENT 

 

AND 

MS. IRENE KHAN       1
ST

 INTERESTED PARTY 

PROF. MAKAU MUTUA       2
ND

 INTERESTED PARTY 

 

EX PARTE: OKIYA OMTATAH OKOITI 

 

 

CERTIFICATE OF URGENCY  
 

I, OKIYA OMTATAH OKOITI of care of Room 4, Floor B1, Block A, Western Wing, NSSF 

Building, Bishops Road, P. O. Box 60286-00200, NAIROBI, the Ex-parte Applicant herein, acting in 

person, DO CERTIFY that this application is extremely urgent and should be heard forthwith on priority 

basis for the following reasons: 

 

1. On 5
th
 October 2017, alleging that the Government of Kenya had vide a letter referenced 

MFA.AU. 16/12 VOL. IV (28) and dated 13
th
 September 2017, revoked the privileges and 

immunities conferred to the International Development Law Organisation (IDLO), the 1
st
 

respondent wrote a letter, RE: NGOB/5/30A/8/Vol. XV, to the 1
st
 and 2

nd
 interested parties 

purporting to close the offices of the IDLO and to suspend their operations in Kenya until the 

organisation obtains a certificate of registration pursuant to section 10 of the now defunct NGOs 

Coordination Act 1990.  

 

2. The 1
st
 respondent did not provide any evidence in support of its sensational allegations that IDLO 

has been channelling funds “to nefarious operations neither within your objectives nor towards 

charitable interventions.”  

 

3. The 1
st
 respondent falsely alleges that “following the revocation of the Host Country Agreement by 

the Ministry of Foreign Affairs, IDLO had effectively lost its legal status in Kenya.” 

  

4. It is outright illogical and totally false for the 1
st
 respondent to urge that simply because IDLO’s 

“activities falls (sic) within charitable objectives, IDLO now falls within the jurisdiction of the 

Board."  
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5. Under Kenyan law, charitable organisations don’t have to register as NGOs. They can be 

registered as foundations, societies, trusts, and companies limited by guarantee. 

 

6. The 1
st
 respondent concludes its meritless letter by advising the Governor of the Central Bank and 

the Director of Financial Reporting Centre to immediately freeze any funds held under IDLO bank 

accounts until further communication from the 1
st
 respondent.  

 

7. The purported grounds for the 1
st
 respondent’s actions as stated in its impugned letter have 

absolutely no basis in law, are ultra vires and, therefore, invalid, null and void ab initio. 

 

8. IDLO is an intergovernmental organisation governed by treaties; it is not an NGO under 

the supervision of the respondents.  

 

9. IDLO has been conducting its activities in Kenya for close to ten years, where it has 

supported programmes and projects in the Executive, the Judiciary, and Parliament. 

 

10. IDLO’s activities in Kenya cover constitutional and judicial reform, and climate change.  

 

11. IDLO has never had any run in with the law. 

 

12. Therefore, the 1
st
 respondent is acting ultra vires its mandate, since, legally and operationally, 

the respondents are only responsible for organizations under Cap 134. 

 

13. The 1
st
 respondent has no competence to issue such directives and it is knowingly 

misusing its office to disparage and destroy IDLO as it has done in the past with other 

organisations.  

 

14. In the case of Kenya Human Rights Commission v Non-Governmental Organisations 

Co-Ordination Board [2016] eKLR, wherein the 2
nd

 respondent was sued in similar 

circumstances, the High Court (Onguto J.) rendered the following verdict: 

Conclusion 

 

68.  In the circumstances and in conclusion, I return the verdict that in as far as the 

Respondent did not give the Petitioner any hearing prior to arriving at the decision 

to cancel the Petitioners registration certificate and seek that the Petitioner’s bank 

accounts be frozen, the Petitioner’s rights under Article 47 of the Constitution were 

violated. This was compounded further when the Respondent failed to give written 

reasons for its decisions. In view of such finding, I do not find it necessary to go 

into the merits of the decision as to whether it was legal and reasonable. 
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69.  With regard to the decision taken by the Respondent to ask the the Directorate of 

Criminal Investigations to investigate the Petitioner for alleged criminal activities 

or acts, my view is that when one lodges a complaint with the National Police 

Service under whose jurisdiction the Directorate of Criminal Investigations operate 

there is certainly no need to give the person accused a hearing. The Complainant 

need not engage the suspect. The engagement is to be undertaken by the 

investigators. The fact of not having accorded the Petitioner a hearing before 

lodging a complaint with the criminal investigation department would thus not 

affect the decision to refer the matter to the National Police Service. 

 

70.  I come to the conclusion that that the decision by the Respondent to commence and 

or effect the process of deregistering the Petitioner as a  non-governmental 

organizations under the Non-Governmental Organizations Co-ordination Act, 1990 

was riddled with impropriety and procedural deficiencies contrary to Articles 47 

and 50(1) of the Constitution. The same position applies to the decision to order or 

direct the freezing of the Petitioner’s bank accounts. 

 

71.  I also conclude that the Petitioner has not established that it is entitled to any 

damages. 

 

Disposition   

 

72.  I would consequently partially allow the Petition and make the following orders:  

 

a.  There shall be issued a declaration that the adverse actions taken by the 

petitioner in commencing the deregistration of the Petitioner or deregistering 

the Petitioner and further in ordering the freezing of the Petitioner’s bank 

accounts by or through the Central Bank of Kenya as well as through the 

Kenya Bankers Association is unconstitutional null and void 

 

b. The Petitioner shall have the costs of the Petition to be paid by the Respondent. 

 

15. In Republic v Non-Governmental Organisations Co-ordinations Board Ex Parte Okiya 

Omtatah Okoiti & 2 others [2017] eKLR  this Court (Odunga J.) expressed itself thus:  
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39.  In this case the 1
st
 interested party seems to be running amok without caring 

whether its actions are backed by law or not. I fully associate myself with the 

position adopted by the Court of Appeal in Law Society of Kenya vs. Centre for 

Human Rights and Democracy & 13 Others [2013] eKLR that: 

“If it is proved that the tribunal, person or authority has deviated from 

the established and set beacons or pathway or legal criteria as delineated 

and demarcated for it and has run wild and amok, and at worst has gone 

on a frolic of its own, become an unruly horse and engaged in caprice, 

malice, witch-hunting and a wild goose chase running helter- skelter, it is 

the duty of the High Court through its supervisory jurisdiction to pull the 

leash and firmly point the delineated legal path that the tribunal, person 

or authority is enjoined by law to tread and to follow.  

The supervisory jurisdiction of the High Court is the leash and bridle that 

affirm and ensures that all tribunals, persons or authority are subject to 

the Constitution, rule of law, natural justice and good governance. It 

ensures that there is no trampling and aberration of the fundamental 

rights of the citizen. The supervisory jurisdiction is an in-built internal 

check and balance within the judicial system. It is the king pin upon 

which the cog and wheels of justice revolve and without it, untrammelled 

exercise of discretion reigns supreme – this is not what the people of 

Kenya intended when they promulgated the 2010 Constitution. The 

people of Kenya intended to have a country governed by the Constitution 

and the rule of law, not an unchecked exercise of judicial and quasi-

judicial power by any person or authority.” 

40.  Accordingly, if it is proved that in purporting to exercise the powers donated to 

him by law a public officer has gone out of control or has exceeded the legal 

parameters and criteria set out for the exercise of his jurisdiction, the leash of 

the supervisory jurisdiction of the High Court must be activated and invoked. 

41.  The expressions of this Court in International Centre for Policy and Conflict vs. 

Attorney General & Others Nbi Misc. Civil Cause No. 226 of 2013, bears 

repetition. There, the Court pronounced itself as follows: 
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“Courts are the temples of justice and the last frontier of the rule of law and 

must therefore remain steadfast in defending the letter and the spirit of the 

Constitution no matter what other people may feel. To do otherwise would be to 

nurture the tumour of impunity and lawlessness. That tumour like an Octopus 

unless checked is likely to continue stretching its eight tentacles here and there 

grasping powers not constitutionally spared for it to the detriment of the people 

of this nation hence must be nipped in the bud.” 

16. The matter is, therefore, extremely urgent given that the ultra vires actions of the 1
st
 respondent 

have brought to an abrupt halt all the activities of the IDLO. 

 

DATED at NAIROBI this 9
th

 day of October 2017 

________________________ 

OKIYA OMTATAH OKOITI  

          PETITIONER  
DRAWN & FILED BY: 

 

OKIYA OMTATAH OKOITI  

ROOM 4, FLOOR B1, BLOCK A,  

WESTERN WING, NSSF BUILDING, 

BISHOPS ROAD, 

P. O. BOX 60286-00200, 

NAIROBI.  

 

TO BE SERVED UPON: 

 

1. FAZUL MAHAMED 

C/O NGOS COORDINATION BOARD 

HEAD OFFICE 
15

TH
 FLOOR, CO-OP BANK HOUSE,  

HAILE SELASSIE AVENUE 

P.O. BOX 44617-0100 

NAIROBI. 

 

2. NGOS COORDINATION BOARD 

HEAD OFFICE 
15

TH
 FLOOR, CO-OP BANK HOUSE,  

HAILE SELASSIE AVENUE 

P.O. BOX 44617-0100 

NAIROBI. 

 

3. MS. IRENE KHAN 

DIRECTOR GENERAL 

INTERNATIONAL DEVELOPMENT LAW ORGANISATION (IDLO) 

NAIROBI. 

 

4. PROF. MAKAU MUTUA  

CHAIRPERSON 

BOARD OF ADVISORS 

INTERNATIONAL DEVELOPMENT LAW ORGANISATION (IDLO) 

NAIROBI. 
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REPUBLIC OF KENYA 

IN THE HIGH COURT OF KENYA AT NAIROBI 

JUDICIAL REVIEW DIVISION 

MILIMANI LAW COURTS 

MISCELLANEOUS APPLICATION NO.                   OF 2017 

 

 

REPUBLIC      APPLICANT 

AND 

FAZUL MAHAMED       1
ST

 RESPONDENT 

NGOS COORDINATION BOARD   2
ND

 RESPONDENT 

 

AND 

MS. IRENE KHAN       1
ST

 INTERESTED PARTY 

PROF. MAKAU MUTUA       2
ND

 INTERESTED PARTY 

 

EX PARTE: OKIYA OMTATAH OKOITI 

 

NOTICE OF MOTION 
(Under Order 53, Rule 1, 2, 3 & 4 of the Civil Procedure (Revised Rules); Sections 8 

and 9 of the Law Reform Act (Chapter 26 the Laws of Kenya); and all other 

enabling provisions of the Law) 

 

TAKE NOTICE THAT this Honourable Court will be moved on the __________________ of 

_______________________________ , at 9.00 O’clock in the forenoon or soon thereafter by the 

Ex Parte Applicant for Orders that:- 

1. THAT the Honourable Court be pleased to certify this application as extremely urgent and 

hear it ex-parte at the earliest opportunity. 

 

2. THAT leave be granted to the ex-parte applicant to seek by way of Judicial Review, that an 

order of prohibition do issue, prohibiting the respondents herein, and any person acting under their 

behest or direction, in purported enforcement of the 1
st
 respondent's decision as contained in its letter RE: 

NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, from acting upon, or enforcing or complying with the said 

letter.  

 

3. THAT leave be granted to the Ex Parte Applicant to seek by way of Judicial Review, 

that an order of certiorari do issue, to bring to this Honourable Court for purposes of 

being quashed, and to be quashed, the 1
st
 respondent's decision as contained in its letter 

RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, vesting powers in the 1
st
 respondent outside the 

scope of the Constitutional and Statutory mandate of the 2
nd

 respondent.  

 

4. THAT pending the filing and the final determination of the Substantive Judicial Review Notice of Motion 

herein, or until further Court Orders, leave so granted do operate as a stay of the enforcement, 
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and any further enforcement of the 1
st
 respondent's decision as contained in its letter RE: 

NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, vesting powers in the 1
st
 respondent outside 

the scope of the Constitutional and Statutory mandate of the 2
nd

 respondent.  

 

5. THAT consequent to the grant of the prayers above the Honourable Court be pleased to issue 

such further directions and orders as may be necessary to give effect to the foregoing orders, 

and/or favour the cause of justice. 

 

6. THAT costs be in the cause. 

 

WHICH APPLICATION is supported by the annexed hereto affidavit of OKIYA OMTATAH 

OKOITI and is founded on the following grounds and provisions of law listed hereunder, the 

nature of the case, and other grounds and reasons to be adduced at the hearing hereof: 

 

1. THAT the matter is extremely urgent as the 1
st
 and 2

nd
 respondents have acted ultra vires, 

and issued unlawful, illegitimate, arbitrary, and oppressive orders by the 1
st
 respondents’ 

impugned letter RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017. 

 

2. THAT contrary both to the principles of natural justice and to the express provisions of 

Article 47 of the Constitution, the 1
st
 and 2

nd
 respondents did not give the IDLO any hearing 

prior to condemning it. 

 

3. THAT the orders issued by the 1
st
 and 2

nd
 respondents are in contemptuous violation of 

Article 10(2), 47, 73, 75(1), 232 (a – f), and 259(1) of the Constitution. 

 

4. THAT since the IDLO is an intergovernmental organisation governed by treaty law, the 1
st
 

and 2
nd

 respondents have no basis in law for purporting to exercise supervisory powers over 

the 2
nd

 interested party pursuant to the now defunct Non-Governmental Organizations Co-

Ordination Act. 

 

5. THAT the 1
st
 respondent’s orders are a nullity ab initio and of no consequence in law for 

being offensive to Kenya’s national values and principles of governance enunciated in the 

Constitution, including rule of law, democracy and participation of the people, human rights, 

good governance, integrity, transparency and accountability, and sustainable development. 
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6. THAT because they have frozen the accounts of IDLO, all programmes being undertaken by 

the organisation will grind to a halt. 

 

7. THAT the continued enforcement of the 1
st
 respondent’s orders is prejudicial to the instant 

application, and will render it nugatory if successful. 

 

8. THAT the conservatory orders are required to preserve the main motion herein from being 

overtaken by events. 

 

9. THAT unless the application is urgently heard and determined, the Ex-Parte applicant and the 

people of Kenya will suffer great loss if IDLO’s activities are disrupted. 

 

10. THAT the application faults as irregular, unreasonable, illegitimate, unlawful, ultra vires, 

and, therefore, unconstitutional, null and void, the 1
st
 respondent’s impugned orders. 

 

11. THAT the Ex-Parte applicant is inviting the Honourable Court to intervene and quash the 1
st
 

respondent’s impugned orders, issued through its letter RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 

October 2017,. 

 

12. THAT the Ex-Parte applicant is praying for orders declaring the impugned orders to be 

inconsistent with the Constitution, statute, statutory instruments, and best international 

practice, and, therefore, invalid, null and void ab initio to the extent of the inconsistency.  

 

13. THAT the Ex-Parte applicant has a right of access to the Constitutional Court to safeguard his 

rights and those of other members of the publis which have been, are being and are in danger 

of further infringement. 

  

14. THAT the Ex-Parte applicant has established a prima facie case warranting the granting of 

the conservatory orders sought. 

 

15. THAT the orders sought herein will advance the cause of justice and are not determinative of 

the main motion herein. 

 

16. THAT this Honourable Court has unfettered powers and jurisdiction to make the orders 

sought. 
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17. THAT it is meet and just, for purposes of justice and equity and the overarching purpose of 

constitutional integrity and rule of law, to make the orders sought. 

 

18. THAT the balance of convenience favours the granting of the orders sought in this 

application. 

 

DATED at NAIROBI this 9
th

 day of October 2017 

 

 

OKIYA OMTATAH OKOITI  

               THE EXPARTE APPLICANT 

  
 DRAWN & FILED BY: 

 

OKIYA OMTATAH OKOITI 

ROOM 4, FLOOR B1, BLOCK A,  

WESTERN WING, NSSF BUILDING, 

BISHOPS ROAD, 

P. O. BOX 60286-00200, 

NAIROBI.  

 

TO BE SERVED UPON: 

 

1. FAZUL MAHAMED 

C/O NGOS COORDINATION BOARD 

HEAD OFFICE 
15

TH
 FLOOR, CO-OP BANK HOUSE,  

HAILE SELASSIE AVENUE 

P.O. BOX 44617-0100 

NAIROBI. 

 

2. NGOS COORDINATION BOARD 

HEAD OFFICE 
15

TH
 FLOOR, CO-OP BANK HOUSE,  

HAILE SELASSIE AVENUE 

P.O. BOX 44617-0100 

NAIROBI. 

 

3. MS. IRENE KHAN 

DIRECTOR GENERAL 

INTERNATIONAL DEVELOPMENT LAW ORGANISATION (IDLO) 

NAIROBI. 

 

4. PROF. MAKAU MUTUA  

CHAIRPERSON 

BOARD OF ADVISORS 

INTERNATIONAL DEVELOPMENT LAW ORGANISATION (IDLO) 

NAIROBI. 

 

Note:  If any party served does not appear at the time and place above mentioned such orders 

will be made and such proceedings taken as the Court may deem just and expedient. 
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REPUBLIC OF KENYA 

IN THE HIGH COURT OF KENYA AT NAIROBI 

JUDICIAL REVIEW DIVISION 

MILIMANI LAW COURTS 

MISCELLANEOUS APPLICATION NO.                   OF 2017 

 

 

REPUBLIC      APPLICANT 

AND 

FAZUL MAHAMED       1
ST

 RESPONDENT 

NGOS COORDINATION BOARD   2
ND

 RESPONDENT 

 

AND 

MS. IRENE KHAN       1
ST

 INTERESTED PARTY 

PROF. MAKAU MUTUA       2
ND

 INTERESTED PARTY 

 

EX PARTE: OKIYA OMTATAH OKOITI 

 

STATEMENT OF FACTS 
 

THE EX-PARTE APPLICANT 

 

1. The Ex-Parte, a resident of Nairobi City County, is a law abiding citizen of Kenya, a public 

spirited individual, a human rights defender, and a strong believer in the rule of law and 

constitutionalism. He is a member of Kenyans for Justice and Development Trust, which is a 

legal trust, incorporated in Kenya and founded on republican principles and set up with the 

purpose of promoting democratic governance, economic development and prosperity. His 

address of service for purposes of this Petition is care of ROOM 4, FLOOR B1, BLOCK A, 

WESTERN WING, NSSF BUILDING, BISHOPS ROAD, P. O. BOX 60286 – 00200, 

NAIROBI.   

 

THE RESPONDENT AND INTERESTED PARTIES 

 

2. The 1
st
 Respondent – FAZUL MAHAMED – is the Executive Director of the NGOs 

Coordination Board. He has run amok and needs to be restrained by this Honourable Court. 

His address for purposes of this application is care of 15
th

 Floor Co-op Bank House, 

Haile Selassie Avenue, P. O. Box 44617-0100 NAIROBI.  

 

3. The 2
nd

 Respondent – NGOS COORDINATION BOARD – The Non-Governmental 

Organizations Co-ordination Board is a State Corporation established by the Non-

Governmental Organizations Co-ordination Act (Cap 19) of 1990. The Board has the 

responsibility of regulating and enabling the NGO sector in Kenya. The Board’s address 
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of service for purposes of this application is care of 15
TH

 FLOOR CO-OP BANK 

HOUSE, HAILE SELASSIE AVENUE, P. O. BOX 44617-0100 NAIROBI. 

 

4. The 1
st
 and 2

nd
 Interested Parties – MS. IRENE KHAN & PROF. MAKAU MUTUA – are 

officials of the International Development Law Organisation (IDLO) to whom the 1
st
 

respondent’s impugned letter was addressed.  IDLO is an intergovernmental organisation 

which has been active in Kenya for close to ten years. IDLO’s activities in Kenya cover 

constitutional and judicial reform, and climate change. The Government of Kenya 

became a Member of IDLO in 2009. That same year, IDLO began its work in Kenya 

to provide technical assistance to the then Committee of Experts tasked with the 

development of the Constitution. The interested parties’ address of service for purposes 

of this application is care of the INTERNATIONAL DEVELOPMENT LAW 

ORGANISATION (IDLO), NAIROBI.  

 

ABOUT THE PROCEEDINGS 

 

5. These proceedings relate to the patent objection to the exercise of power by the 

respondents in violation of Articles 3(1), 10(2), 47, 73, 75, 232 and 259(1). 

 

6. The conduct of the respondents in proceeding to issue and "enforce" the illegal and 

ultra vires decision so articulated in their impugned letter RE: NGOB/5/30A/8/Vol. XV, 

dated 5
th

 October 2017, in a manner that will directly aggrieve and touch upon the 

interests of IDLO in the conduct of its legitimate affairs, and the interests of the Ex-

Parte applicant and those of other Kenyans in the reforms that IDLO is facilitating, has 

impelled the Ex Parte applicant to thus institute these proceedings in the public 

interest. 

 

7. The respondents’ failure to ensure that they act within and in compliance with the 

law, is also a subject of the Ex Parte applicant’s case herein. 

 

THE RELIEFS SOUGHT 

 

8. THAT leave be granted to the Ex-Parte applicant to seek by way of Judicial Review, 

that an order of prohibition do issue, prohibiting the respondents herein, and any person 

acting under their behest or direction, in purported enforcement of the respondents’ decision as 

contained in their letter RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, from acting upon, or 

enforcing or complying with the said letter.  
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9. THAT leave be granted to the Ex Parte Applicant to seek by way of Judicial 

Review, that an order of certiorari do issue, to bring to this Honourable Court for 

purposes of being quashed, and to be quashed, the respondents' decision as 

contained in their letter RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, vesting 

powers in the respondents outside the scope of the Constitutional and Statutory mandate of the 

respondents.  

 

At the interlocutory stage, the Ex-Parte Applicant Seeks: 

 
 

10. THAT the Honourable Court be pleased to certify this application as extremely urgent 

and hear it ex-parte at the earliest opportunity. 

 

11. THAT leave be granted to the ex-parte applicant to seek by way of Judicial Review, 

that an order of prohibition do issue, prohibiting the respondents herein, and any person 

acting under their behest or direction, in purported enforcement of the 1
st
 respondent's decision as 

contained in its letter RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, from acting upon, or 

enforcing or complying with the said letter.  

 

12. THAT pending the filing and the final determination of the Substantive Judicial Review Notice of 

Motion herein, or until further Court Orders, leave so granted do operate as a stay of the 

enforcement, and any further enforcement of the respondents' decision as 

contained in their letter RE: NGOB/5/30A/8/Vol. XV, dated 5
th

 October 2017, vesting 

powers in the respondents’ outside the scope of the Constitutional and Statutory 

mandate of the respondent,.  

 

13. THAT consequent to the grant of the prayers above the Honourable Court be pleased 

to issue such further directions and orders as may be necessary to give effect to the 

foregoing orders, and/or favour the cause of justice.\ 

 

14. THAT costs be in the cause. 

 

DATED at NAIROBI this 9
th

 day of October 2017 

 

 

    OKIYA OMTATAH OKOITI  

   THE EX- PARTE APPLICANT 
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DRAWN & FILED BY: 

 

OKIYA OMTATAH OKOITI 

ROOM 4, FLOOR B1, BLOCK A,  

WESTERN WING, NSSF BUILDING, 

BISHOPS ROAD, 

P. O. BOX 60286-00200, 

NAIROBI.  

 

TO BE SERVED UPON: 

 

1. FAZUL MAHAMED 

C/O NGOS COORDINATION BOARD 

HEAD OFFICE 
15

TH
 FLOOR, CO-OP BANK HOUSE,  

HAILE SELASSIE AVENUE 

P.O. BOX 44617-0100 

NAIROBI. 

 

2. NGOS COORDINATION BOARD 

HEAD OFFICE 
15

TH
 FLOOR, CO-OP BANK HOUSE,  

HAILE SELASSIE AVENUE 

P.O. BOX 44617-0100 

NAIROBI. 

 

3. MS. IRENE KHAN 

DIRECTOR GENERAL 

INTERNATIONAL DEVELOPMENT LAW ORGANISATION (IDLO) 

NAIROBI. 

 

4. PROF. MAKAU MUTUA  

CHAIRPERSON 

BOARD OF ADVISORS 

INTERNATIONAL DEVELOPMENT LAW ORGANISATION (IDLO) 

NAIROBI. 
 

 

  



14 | P a g e  

 

REPUBLIC OF KENYA 

IN THE HIGH COURT OF KENYA AT NAIROBI 

JUDICIAL REVIEW DIVISION 

MILIMANI LAW COURTS 

MISCELLANEOUS APPLICATION NO.                   OF 2017 

 

 

REPUBLIC      APPLICANT 

AND 

FAZUL MAHAMED       1
ST

 RESPONDENT 

NGOS COORDINATION BOARD   2
ND

 RESPONDENT 

 

AND 

MS. IRENE KHAN       1
ST

 INTERESTED PARTY 

PROF. MAKAU MUTUA       2
ND

 INTERESTED PARTY 

 

EX PARTE: OKIYA OMTATAH OKOITI 

 

VERIFYING AFFIDAVIT 

 

I, OKIYA OMTATAH OKOITI, a citizen of Kenya resident in Nairobi City County, and of 

care of Room 4, Floor B1, Block A, Western Wing, NSSF Building, Bishops Road, P. O. Box 

60286-00200, NAIROBI, do hereby solemnly make oath and state as follows: 

 

1. THAT I am the Ex-Parte applicant herein, aware of the matters in issue and, therefore, 

competent to swear this affidavit on my own behalf. 

 

2. THAT I swear this affidavit in good faith and in support of the instant Notice of Motion 

application. 

 

3. THAT I am aware that on 5
th
 October 2017, alleging that the Government of Kenya had vide a 

letter referenced MFA.AU. 16/12 VOL. IV (28) and dated 13
th
 September 2017, revoked the 

privileges and immunities conferred to the International Development Law Organisation (IDLO), 

the 1
st
 respondent wrote a letter, RE: NGOB/5/30A/8/Vol. XV, to the 1

st
 and 2

nd
 interested parties 

purporting to close the offices of the IDLO and to suspend their operations in Kenya until the 

organisation obtains a certificate of registration pursuant to section 10 of the now defunct NGOs 

Coordination Act 1990.  

 

4. THAT I am aware that the 1
st
 respondent did not provide any evidence in support of its 

sensational allegations that IDLO has been channelling funds “to nefarious operations neither 

within your objectives nor towards charitable interventions.”  
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5. THAT I am aware that the 1
st
 respondent falsely alleges that “following the revocation of the 

Host Country Agreement by the Ministry of Foreign Affairs, IDLO had effectively lost its legal 

status in Kenya.” 

  

6. THAT I aver that it is outright illogical and totally false for the 1
st
 respondent to urge that simply 

because IDLO’s “activities falls (sic) within charitable objectives, IDLO now falls within the 

jurisdiction of the Board."  

 

7. THAT I am aware that under Kenyan law, charitable organisations don’t have to register as 

NGOs. They can be registered as foundations, societies, trusts, and companies limited by 

guarantee. 

 

8. THAT I am aware that the 1
st
 respondent concludes its meritless letter by advising the Governor 

of the Central Bank and the Director of Financial Reporting Centre to immediately freeze any 

funds held under IDLO bank accounts until further communication from the 1
st
 respondent.  

 

9. THAT I am aware that the purported grounds for the 1
st
 respondent’s actions as stated in its 

impugned letter have absolutely no basis in law, are ultra vires and, therefore, invalid, null and 

void ab initio. 

 

10. THAT I am aware that IDLO is an intergovernmental organisation governed by treaties; it 

is not an NGO under the supervision of the respondents.  

 

11. THAT I am aware that IDLO has been conducting its activities in Kenya for close to ten 

years, where it has supported programmes and projects in the Executive, the Judiciary, and 

Parliament. 

 

12. THAT I am aware that IDLO’s activities in Kenya cover constitutional and judicial 

reform, and climate change.  

 

13. THAT I am aware that IDLO has never had any run in with the law. 

 

14. THAT I am aware that the 1
st
 respondent is acting ultra vires its mandate, since, legally and 

operationally, the respondents are only responsible for organizations under Cap 134. 

 

15. THAT I am aware that the 1
st
 respondent has no competence to issue such directives and 

it is knowingly misusing its office to disparage and destroy IDLO as it has done in the past 

with other organisations.  
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16. THAT I am aware that in the case of Kenya Human Rights Commission v Non-

Governmental Organisations Co-Ordination Board [2016] eKLR, wherein the 2
nd

 

respondent was sued in similar circumstances, the High Court (Onguto J.) rendered the 

following verdict: 

Conclusion 

 

68.  In the circumstances and in conclusion, I return the verdict that in as far as the 

Respondent did not give the Petitioner any hearing prior to arriving at the decision 

to cancel the Petitioners registration certificate and seek that the Petitioner’s bank 

accounts be frozen, the Petitioner’s rights under Article 47 of the Constitution were 

violated. This was compounded further when the Respondent failed to give written 

reasons for its decisions. In view of such finding, I do not find it necessary to go 

into the merits of the decision as to whether it was legal and reasonable. 

 

69.  With regard to the decision taken by the Respondent to ask the the Directorate of 

Criminal Investigations to investigate the Petitioner for alleged criminal activities 

or acts, my view is that when one lodges a complaint with the National Police 

Service under whose jurisdiction the Directorate of Criminal Investigations operate 

there is certainly no need to give the person accused a hearing. The Complainant 

need not engage the suspect. The engagement is to be undertaken by the 

investigators. The fact of not having accorded the Petitioner a hearing before 

lodging a complaint with the criminal investigation department would thus not 

affect the decision to refer the matter to the National Police Service. 

 

70.  I come to the conclusion that that the decision by the Respondent to commence and 

or effect the process of deregistering the Petitioner as a  non-governmental 

organizations under the Non-Governmental Organizations Co-ordination Act, 1990 

was riddled with impropriety and procedural deficiencies contrary to Articles 47 

and 50(1) of the Constitution. The same position applies to the decision to order or 

direct the freezing of the Petitioner’s bank accounts. 

 

71.  I also conclude that the Petitioner has not established that it is entitled to any 

damages. 

 

Disposition   
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72.  I would consequently partially allow the Petition and make the following orders:  

 

a.  There shall be issued a declaration that the adverse actions taken by the 

petitioner in commencing the deregistration of the Petitioner or deregistering 

the Petitioner and further in ordering the freezing of the Petitioner’s bank 

accounts by or through the Central Bank of Kenya as well as through the 

Kenya Bankers Association is unconstitutional null and void 

 

b. The Petitioner shall have the costs of the Petition to be paid by the Respondent. 

 

17. THAT I am aware that in Republic v Non-Governmental Organisations Co-ordinations 

Board Ex Parte Okiya Omtatah Okoiti & 2 others [2017] eKLR  this Court (Odunga J.) 

expressed itself thus:  

39.  In this case the 1
st
 interested party seems to be running amok without caring 

whether its actions are backed by law or not. I fully associate myself with the 

position adopted by the Court of Appeal in Law Society of Kenya vs. Centre for 

Human Rights and Democracy & 13 Others [2013] eKLR that: 

“If it is proved that the tribunal, person or authority has deviated from 

the established and set beacons or pathway or legal criteria as delineated 

and demarcated for it and has run wild and amok, and at worst has gone 

on a frolic of its own, become an unruly horse and engaged in caprice, 

malice, witch-hunting and a wild goose chase running helter- skelter, it is 

the duty of the High Court through its supervisory jurisdiction to pull the 

leash and firmly point the delineated legal path that the tribunal, person 

or authority is enjoined by law to tread and to follow.  

The supervisory jurisdiction of the High Court is the leash and bridle that 

affirm and ensures that all tribunals, persons or authority are subject to 

the Constitution, rule of law, natural justice and good governance. It 

ensures that there is no trampling and aberration of the fundamental 

rights of the citizen. The supervisory jurisdiction is an in-built internal 

check and balance within the judicial system. It is the king pin upon 

which the cog and wheels of justice revolve and without it, untrammelled 
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exercise of discretion reigns supreme – this is not what the people of 

Kenya intended when they promulgated the 2010 Constitution. The 

people of Kenya intended to have a country governed by the Constitution 

and the rule of law, not an unchecked exercise of judicial and quasi-

judicial power by any person or authority.” 

40.  Accordingly, if it is proved that in purporting to exercise the powers donated to 

him by law a public officer has gone out of control or has exceeded the legal 

parameters and criteria set out for the exercise of his jurisdiction, the leash of 

the supervisory jurisdiction of the High Court must be activated and invoked. 

41.  The expressions of this Court in International Centre for Policy and Conflict vs. 

Attorney General & Others Nbi Misc. Civil Cause No. 226 of 2013, bears 

repetition. There, the Court pronounced itself as follows: 

“Courts are the temples of justice and the last frontier of the rule of law and 

must therefore remain steadfast in defending the letter and the spirit of the 

Constitution no matter what other people may feel. To do otherwise would be to 

nurture the tumour of impunity and lawlessness. That tumour like an Octopus 

unless checked is likely to continue stretching its eight tentacles here and there 

grasping powers not constitutionally spared for it to the detriment of the people 

of this nation hence must be nipped in the bud.” 

18. THAT I aver that the matter is, therefore, extremely urgent given that the ultra vires actions of 

the 1
st
 respondent have brought to an abrupt halt all the activities of the IDLO. 

 

19. THAT I am aware that prior to the impugned decision of the Respondent and the 1
st
 

Interested Party, there  never been even a single adverse report against the IDLO, yet it has 

operated in this country for a long time, and working with Government. 

 

20. THAT I aver that this matter is therefore extremely urgent and the instant application 

should be heard on priority so that the issues herein can be sorted out in time before IFES 

suffers gross operational, reputational, political and other damages. 

  

21. THAT I aver that this matter is also extremely urgent given that IDLO’s is supporting 

reform activities which are critical to the continuing implementation of the Constitution of 

Kenya, 2010. 
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22. THAT I verily believe, that in regard to the continuing violation of the Constitution and 

statutes, the Honourable Court should grant the orders sought in the application. 

 

23. THAT there is an overarching requirement of justice that the orders sought be granted. 

 

24. THAT the balance of convenience favours the granting of the orders sought. 

 

25. THAT it is meet and just, for the purposes of justice and equity and the overarching 

purpose of constitutional integrity and rule of law, to make the orders sought. 

 

26. THAT this Honourable Court has unfettered powers and jurisdiction to make the orders 

sought. 

 

27. THAT I aver that this Honourable Court has jurisdiction to preside over these 

proceedings. 

 

28. THAT I confirm that there have been no previous proceedings between the parties 

concerning the matters in issue herein. 

 

29. THAT if the application herein is not immediately ventilated and necessary orders made, 

the damage or harm would be of an immediate, incalculable and irreversible nature. 

 

30. THAT in view of the above, and pursuant to the High Court’s duty to promote and 

safeguard constitutionalism and the rule of law, I verily believe that it is now incumbent 

for this Honourable Court to determine the issues raised in this Petition to ensure that the 

Constitution is protected, and that the statutes are not inconsistent with the Constitution. 

 

31. THAT in support of my averments above, I now annex hereto a bundle marked as Exhibit 

OOO-1, containing copies of the following documents: 

 

a. The 1
st
 respondent’s impugned letter RE: NGOB/5/30A/8/Vol. XV, dated 5

th
 October 

2017, at pages 22 – 23, inclusive; 

 

b. Overview of IDLO's Work in Kenya, at pages 24 – 31, inclusive;  
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c. The judgment in the case of Kenya Human Rights Commission v Non-

Governmental Organisations Co-Ordination Board [2016] eKLR, at pages 32 – 

40, inclusive. 

 

d. In Republic v Non-Governmental Organisations Co-ordinations Board Ex Parte 

Okiya Omtatah Okoiti & 2 others [2017] eKLR at pages 41 – 52, inclusive. 

 

32. THAT what is deponed to herein is true to the best of my knowledge save what has been 

deponed to on information and belief the sources and grounds whereof have been 

respectively specified. 

 

SWORN by the said OKIYA OMTATAH OKOITI 

at NAIROBI this 9
th

 day of October,  2017     

BEFORE ME  

  

 

      ................................................. 

               DEPONENT 

 

 

 

COMMISIONER OF OATHS / MAGISTRATE   

 

DRAWN & FILED BY: 

 

OKIYA OMTATAH OKOITI  
ROOM 4, FLOOR B1, BLOCK A  

WESTERN WING, NSSF BUILDING 

BISHOPS ROAD 

P. O. BOX 60286-00200 

NAIROBI. 
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